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ABSTRACT:

It is generally agreed that digital markets have peculiar characteristics that are difficult to cap-
ture using traditional market analysis tools. For some, antitrust and regulatory authorities
should intervene as little as possible and not hinder the flow of innovation taking place in
these markets. However, the prevailing orientation, both in USA and in Europe, recognizes
the need for policies to contrast the excessive power of the “web giants”. In this context, spe-
cial antitrust rules and new conceptual tools are deemed necessary, starting with overcoming
the traditional concept of the relevant market. The author believes that a similar result could
also be achieved through an evolutionary interpretation of current antitrust rules.
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E opinione comune che i mercati digitali hanno caratteristiche peculiari, che difficilmente
possono essere colte mediante i tradizionali strumenti di analisi dei mercati. Per alcuni, le
autorita antitrust e di regolazione dovrebbero intervenire il meno possibile e non ostacola-
re il flusso di innovazioni che si realizza in questi mercati. L orientamento prevalente, sia
negli USA che in Europa, ¢ pero nel senso della necessita di politiche di contrasto dello
strapotere dei “giganti del web”. In tale contesto, si ritengono necessarie norme antitrust
speciali, e nuovi strumenti concettuali, a cominciare dal superamento della tradizionale
concezione del mercato rilevante. L a. ritiene che a tale risultato si potrebbe giungere an-
che con un’interpretazione evolutiva delle norme antitrust vigenti.
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1. The standard description of digital markets.

There are some shared points regarding the features of digital markets :

a) They are based on a huge communication infrastructure, that is dissemi-
nated all over the world (the “Web™).

b) This global infrastructure allowed the birth of new business and new
markets, that gave raise to a great process of “disruptive innovation”, i.e., the
crisis of several traditional economic activities and their substitution by new
digital business (the illusion soon fell that the Web would be only an open
communication medium among free individuals, without business intermedia-
tion).

¢) New markets often have a worldwide dimension, or, at least, very large
geographical boundaries. Moreover, companies can transfer their know-how
easily from one product — or service market to another. In other words, it is
hard to analyse digital markets with the traditional concepts of geographical or
product markets.

d) These characteristics mean that new markets and new businesses can
have unprecedented rates of growth in speed and size. The “giants of the
Web” are young companies.

e) The global communication infrastructure provides enormous possibili-
ties for storage and elaboration of data. The phenomenon of “Big Data” as-
sumes a key role in digital markets: it can be said that they are data-centric
markets; moreover, data advantages are the key competitive advantages in
digital markets.

'Sede, f.e., BU CoMmMISSION, Competition Policy for the Digital Era, A teport by J.
CREMER, J.A. DE MONTJOYE, H. SCWEITZER, 2019.
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f) The Web, with its global communication environment, is the ideal basis
for the growth and success of platform enterprises, which act as new interme-
diaries in two- o multi-sided markets, where suppliers and users of different,
complementary services, are connected to each other.

g) The possibility to build two- or multi-sided markets makes it possible to
insert within them some “Zero Price Markets”, which, on a side of the market,
attract lots of free users (often also suppliers of their personal data), essential
for the success of the platform operator, but also on the other market sides, act
where users pay money to it.

h) Platforms of success benefit from big Network Effects. Therefore, digital
markets tend towards a strong concentration and, not seldom, to the monopo-
lization; in practice, network effects tend to transform competition “in” the
market into competition “for” the market (“Winner-Takes-AIl’).

1) The platform system makes it easier, for large platform businesses, to en-
try different markets than their “native” sectors. The boundaries between
product — or service markets become weak, and businesses which have market
power can easily extend their power to other markets, even though they are
new entrants into these markets.

2. Divergent views about the functioning of digital markets.

The analysis briefly described in the above list is now common knowledge.
Nevertheless, the opinions and the proposals on this matter diverge radically.

Some believe that the digital revolution constitutes a great, historical suc-
cess of the market economy, in its essential attitude to promote dynamic effi-
ciency of the markets: a “creative disruption” (in the Schumpeterian sense)
sparked by innovation. Therefore, antitrust and regulation authorities should
go along with this process, as far as possible. Accordingly, they should refrain
from hasty interventions on these ongoing dynamic processes.

Some others, who have now become a majority, believe that the spontane-
ous evolution of the digital markets has created, in a few years, an excessive
concentration process. In particular, a few big platform enterprises (“Big
Tech”?) attained a dominant position on some markets and so became “gate-

2Often also designated with the acronym “GAFA” (Google, Amazon, Facebook, Apple) or
“GAFAM” (with the addition of Microsoft). In the public discourse we can find sometimes
also the acronym “TAGAF” (Twitter, Apple, Google, Amazon and Facebook) [see L. ZIN-
GALES, Il colpo di stato silenzioso delle piattaforme digitali, in Domani, 7 Feb. 2021].
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keepers” for a lot of businesses that need to access their platforms. This enor-
mous market power allows the Big Tech to expand their activity in other sec-
tors and build synergies between different products and services. So, Big Tech
create a sort of “ecosystems”, where clients tend to be attracted and new en-
trants cannot penetrate. Therefore, it is easy for them to abuse of their domi-
nant position.

According to this line of thought, all this happened because antitrust and
regulation have been too weak (or, according to a different version, because
they did not have adequate means to intervene).

A good example of this radical difference of opinions can be supplied by
the comparison of two recent documents: the “Investigation of Competition in
Digital Markets (Majority Staff Report and Recommendations), of the U.S.
Congress Subcommittee on Antitrust, Commercial and Administrative Law of
the Commiittee on the Judiciary” (a 400-pages document, published in October
2020) and the “Report on the Digital Economy” edited by the Global Antitrust
Institute of the George Mason University, published a month later (a 1300-
pages e-book, written by 34 authors, among them the Italian Giuseppe Colan-
gelo). This e-book constitutes a true counter-report to the previous document.

3. The U.S. Congress Majority Report (October 2020). The focal points.

I will try to provide a short summary of the U.S. Congress Majority Report
in the following recitals.

I. Concentrated structure of the market.

Digital markets tend naturally to concentration, but the approach of anti-
trust authorities supported further this trend, because all concentration opera-
tions have been cleared in these markets. This favoured the so-called “killer
acquisitions”.

II. Entry barriers.

Network effects and switching costs weigh on final users and also on inter-
mediate service providers, who need access to the platform infrastructure.
Furthermore, digital markets operate by means of storage and elaboration

This acronyms game denotes that the oligopolistic structure of digital markets is less fixed
than the Report of the US Congress that we will comment below asserts.
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of Big Data; accordingly, enterprises, which have at their disposal Big Data,
have “data advantages”, too.

In any case, Big Tech enjoy huge scale and scope economies.

All these factors constitute economic barriers towards new entrants.

ITI. Negative effects of the market power of the Big Tech.

There are signs of weakening of dynamic efficiency of digital markets. The
number of start-ups diminishes and innovation tapers off.

Behaviour criteria of platforms are non-transparent. Manipulation of users’
personal data is common.

There is a race to the bottom in the competitive game. In other words, firms
have no incentives to compete on the quality of services (non-price competi-
tion).

Platforms distort information strategically and thus they force the users to
buy advertising with the aim of remaining highlighted in the digital stores or
in the search results.

The quantity and quality of journalism services decreases. In general, digi-
tal communication style lowers the quality of information services for the us-
ers. People adapt themselves to fragmented information, with an opaque selec-
tion of the news and a tangled mixture of news (true and fake), opinions and
advertising.

IV. Risks for economic and political freedom.

In conclusion, we can say that the BigTech exercise an arbitrary and un-
checked power. This is incompatible with the democratic principles.

4. Markets analysis.

The U.S. Congress Report contains also a part devoted to the market
analysis.

Here is a description of relevant markets, set up analytically, that is on the
basis of identification of any service, which can be offered as a stand-alone in
the market, regardless of whether the services were “free” or for a charge.

Based on these criteria, the Report identifies the following markets:

A. Online Search

Google has a dominant position, thanks to its superior technology and the
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competitive advantage deriving from the synergy with Web browser market,
where Google Chrome is the default browser for many devices.

According to the Report, the quality of Google’s search service is declining
more and more, due to opaqueness of the selection criteria of privileged in-
formation.

B. Online Commerce

Amazon is the mighty gatekeeper of the worldwide e-commerce.

Its dominance is sturdy: a lot of small- and medium- sized businesses do
not have a viable alternative to Amazon’s platform for reaching online con-
sumers.

C. Social Networks and Social Media

Facebook has a dominant position. It is indispensable for many people,
even though part of them uses other social media, besides FB.
D. Mobile App Stores

In this market there is a restricted duopoly, consisting of Apple (“Apple
Store”) and Google (“Google Web Store™).
E. Mobile Operating Systems

Even in this case, there is a duopolistic dominance of the market, consist-
ing of Android (Google) and iOS (Apple) which formed two separate do-
mains, difficult to penetrate each other. However, all independent apps shall
be designed so to be compatible with both operating systems.

F. Digital Mapping
Google (“Google Maps”) became the unique market leader, especially after
the incorporation of Waze.

G. Cloud Computing

Amazon is market leader, but it does not have a true dominant position. We
can say that in this market there is a restricted oligopoly where — beyond Am-
azon — Microsoft, Google and Alibaba have significant market shares.
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H. Voice Assistant

In this market an oligopoly between three companies is shaping: Apple
(Siri), Amazon (Alexa) and Google (Google Assistant). The importance of this
market is growing, because the use of voice assistants is a valuable instrument
for capturing a consumer inside the whole “ecosystem” of a single Big Tech.

I. Web Browsers

Even in this market there is a restricted oligopoly, where Google (“Google
Chrome”) is the market leader.

L. Digital Advertising (search- and display-advertising)

This is a rapidly growing market, where Google and Facebook, year by
year, increase their respective market shares and gain practically the annual
revenue increase in the whole market.

5. Some remarks on the description of the markets.

I would like to make a parenthesis in this summary of the Report and men-
tion some remarks on the above list of potentially relevant markets.

The list is so long, at first glance. However, it is largely incomplete.

We can see, for example, the absence of some traditional, important mar-
kets, as, for example, the desktop operating systems market, where Microsoft
Windows has a dominant position worldwide. Or the email services market,
where Apple and Gmail are market leaders, but there are several other provid-
ers.

Furthermore, the list lacks some developing markets. For example, there is
no mention for the videoconference services market, which is booming be-
cause of the pandemic emergency. In this market no one of the Big Tech
gained, until now, a dominant position.

Other remarkable business activities, as the digital payment services, are
just mentioned, while they could have a central importance in the development
of Big Data markets and digital markets in general.

In other cases, new technologies are mentioned only as developing mar-
kets: for example, the “Internet of Things”, where according to the Report a
forthcoming leadership of Amazon is likely.

The list of issues, which have a possible antitrust relevance, could contin-
ue. For example, some specific problems arise from the development of the
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blockchain, where the creation of dominant positions is unlikely, but there is
the possibility of collusion or discrimination.

It is not so interesting to complete the list of present and possible relevant
markets. What should be emphasized is the extreme mobility of the digital
markets. The disruptive innovation hits not only traditional economic activi-
ties, but even inside the digital world.

Moreover, monopolization is not necessarily the ultimate outcome of digi-
tal markets, but the acquisition of huge market power by the market leaders is
a common feature in the digital world.

6. The analysis of the market behaviours of the online dominant plat-
forms.

Having said that, we can resume the summary of the Report.

The second part of the Report contains an in-depth analysis of the market
behaviours of the online dominant platforms, i.e. of the four major Big Tech
(“GAFA”).

This analysis deserves great attention. In fact, it contains many reports by
customers or suppliers of Big Tech, who describe a number of alleged mar-
ket abuses. Moreover, some scholars interviewed by the Subcommittee con-
firmed severe criticisms against the market strategies and behaviors of the
Big Tech.

In any case, the evidence against Big Tech is not limited to third-party al-
legations or to criticisms of possibly ideologized scholars. There are also dis-
turbing common features in the Big Tech’s conduct before the Subcommittee.
The criteria for determining their market behaviour are not transparent. There
is evidence of frequent unfair commercial practices and of a tendency to recid-
ivism. Furthermore, they often provided false or misleading information to the
Subcommittee.

7. The recommendation of the U.S. Congress Report.
On this basis, the Report concludes with a series of recommendations.

Once again, I will try to provide a short summary of these recommenda-
tions in the following recitals.
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A) Restoring competition in “winner-took-all” digital platform markets

— Reduce the conflicts of interest, by means of structural and behavioural
remedies (with some uncertainty about the effectiveness of the first ones).

— Insert a general non-discrimination duty on the digital platforms. Accord-
ingly, it is necessary an express prohibition of any form of self-preferencing.

— Promote innovation by the provision of data interoperability and
portability. This provision also aims to reduce switching costs for the con-
sumers.

— Reduce market power through a presumption in the antitrust merger
rules, so that any acquisition by a big digital platform is presumed to be an an-
ti-competitive restrictive practice.

— Strengthen the contractual power of the publishers towards the digital
platforms, also by a legal exemption from antitrust rules for the agreements
between publishers.

— Introduce the prohibition of abuse of economic dependency, following
the example of several European countries.

B) Strengthening the antitrust laws

— Go back to the original purposes of antitrust law, making it clear that it
protects not only consumer welfare, but even the interest of workers, the
small- and medium-sized enterprises, the openness of the markets, the compet-
itive fairness and the democratic ideals.

— Reform the merger antitrust legislation, in order to make it difficult any
new acquisition in highly concentrated digital markets and, in particular, for-
bid any acquisitions of start-ups by dominant platforms.

— Go back to a presumptive approach contrary to the vertical concentra-
tion, when a dominant platform is involved in it.

— Insert an express prohibition of any abuse of a dominant position, follow-
ing the example of European antitrust law.

— Remove the requirement of the recoupment test in the predatory price
prohibition.

— Revamp the Essential Facility Doctrine.

— Introduce an express ban of self-preferencing and anticompetitive prod-
uct design practices.

3This title is taken from E. GOKCE DESSEMOND, UNCTAD Research Papers n. 40,
2019/12, whose opinions are similar to them of the U.S. Congress Subcommittee. The original
title in the Report is “Restoring competition in the Digital Economy”.
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— Change some aspects of the present antitrust case-law, in particular the
definition of the boundaries of the relevant market in the multi-sided markets.

— In general, overcome the need of a precise market definition, when there
is a clear market power situation.

— Change some beliefs in antitrust doctrine: in particular, accept the idea
that “false negatives” are as dangerous as “false positives”.

C) Strengthening the antitrust enforcement

— Ensure close monitoring by the Congress.

— Restore the essential role of the Federal Trade Commission, as independ-
ent administrative authority, which wields a role of intervention and regula-
tion, rather than bringing actions before the courts.

— Enhance the private enforcement, in particular through the prohibition of
the arbitration clauses in antitrust disputes.

8. The counter-report of the Global Antitrust Institute of the George
Mason University (November 2020).

I would subsequently try to summarize the reply that the U.S. Congress
Majority Report receives by the “Report on the Digital Economy” edited by
the Global Antitrust Institute of the George Mason University. We will divide
the criticisms into four different categories: political, economic, technical and
regulatory .

Political criticisms

a) the hostility towards the big platforms is only a resurgence of old populism,
that seemed to have disappeared after the success of the Chicago school ’;

b) the interests opposed to the big platforms aim to defend rent-seeking situa-
tions or to do free riding and take free advantage from the large invest-
ments of the Big Tech®;

4The quotations in the following footnotes 5-36 are taken from GLOBAL ANTITRUST INSTI-
TUTE, Report on the Digital Economy, Arlington (VA), 2020. This three volumes book is avail-
able on line.

>E. DORSEY, Antitrust in Retrograde: The Consumer Welfare Standard, Socio-Political
Goals, and the Future of Enforcement, 109 ff.

8T.A. LAMBERT, Rent-Seeking and Public Choice in the Digital Markets, 499 ff.
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c¢) the comparison between USA and Europa shows that the American system
is preferable to the European one:

)

it is not true that European markets are more competitive than US
markets ’;

American economy has a higher innovation and growth rate; moreo-
ver, it is much more efficient in financing innovative start-ups ®;

the European regulations on personal data, or on Internet Service Pro-
vider liability, end up protecting opportunistic initiatives of big com-
panies, rather than the interests of consumers or individuals ’;

the existing trend of the European antitrust has arrived at the absurd re-
sult of applying the “precaution principle” in the antitrust matters; so,
Europe gives antitrust political goals, disregarding innovation and con-
sumer welfare '°.

Economical criticisms

d) big platforms have widened the consumers’ freedom of choice, actual-

ly1

1.
5

e) network effects benefit not only large companies but also consumers; that
is way there must be opposition to the resumption of the Essential Facility
Doctrine '*;

the storage and elaboration of Big Data benefits the consumers (e.g. in
healthcare or in the prevention of car accidents); even the consumer profil-
ing gives advantages to him/her, by means of an easier access to useful in-
formation '*;

zero-price markets have increased consumer welfare: just think to the
amount of time that people spontaneously spend in free on-line communi-
cation ';

app stores system permits cross subsidies in favour of the platform owner,

g)

h)

7]J. KLICK, Is the Digital Economy Too Concentrated?, 423 ff.
8 J.M. RYBNICEK, Innovation in the United States and Europe, 444 ff.
°T.A. LAMBERT (fn. 6).

10 A. PORTUESE, European Competition Enforcement and the Digital Economy: the Birth-
place of Precautionary Antitrust, 597 ff.

' J.M. YUN, Overview of Network Effects & Platforms in the Digital Markets, 2 ff.
12G. HURWITZ, Digital Duty to Deal, Data Portability, and Interoperability, 1024 ff.
13 J.C. COOPER, Antitrust and Privacy, 1188 ff.

4 A. CoLLIS, Consumer Welfare in the Digital Economy, 474 ff.
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but that benefits also consumers, who can pay very low prices for many
goods '*; therefore, the convictions of the EU Commission against Google
ultimately harm consumers '¢;

1) vertical mergers shall not be countered, because they create efficiencies
(e.g. by means of the sharing of trade secrets) and favour the reduction of
consumer prices '’;

j) there is no need to worry about the monopolization of standards: the expe-
rience suggests that there is an actual competition between different stand-
ards and that a standard, which was market leader, has been replaced by
another one '%;

k) digital markets are highly innovative; that is why the risk of “false posi-
tives” remains paramount '’;

1) moreover, it is necessary to refrain from intervening in nascent markets of
strategic importance, such as mobile 5G ?°; the same applies to the internet
advertising markets: any prohibition in this field distorts a market process
that is not yet well known ?';

m) Self-preferencing by big platforms indirectly benefits consumers, because
it encourages companies to improve their products *;

n) the effects of the so-called killer acquisitions are in fact different from
case to case; it is not necessary any special prohibition, because the appli-
cation of general antitrust merger rules is enough to prevent negative ef-
fects 2*;

0) the non-compete clauses for the employees and the no-poach agreements
between competitors are necessary for the safeguarding of the investments
of the company; therefore, they benefit indirectly the consumers *;

5T.A. LAMBERT (fn. 6).
16 A. PORTUESE (fn. 10).
7] M. YUN, Vertical Mergers and Integration in Vertical Markets, 244 ff.

18C.S. Y00, Network Effects in Action, 159 ff.; K. STOUT, Antitrust Enforcement in the Dig-
ital Economy: U.S., 551 ff.

Y G.A. MANNE, Error Costs in Digital Markets, 33 ff.; A. PORTUESE (fn. 10).
20B.E. BOLIEK, Competition, Regulation and 5G, 837 ff.

21 C. TUCKER, Competition in Digital Advertising Markets, 679 ff.

ZZM.A. SALINGER, Self-Preferencing, 329 ff.

2 J.M. YUN, Potential Competition, Nascent Competitors, and Killer Acquisitions, 652
ff.

**B.H. KOBAYASHI, Antitrust, Non-Competition and No-Poach Agreements in Digital In-
dustry, 707 ff.
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p) it is a mistake to consider personal data as goods traded by the consumers
to the platforms: in fact, there is a “privacy paradox”, because consumers
attribute to the privacy a high ideal value, but no trade value *;

Antitrust policy specific criticisms

q) the critics of big platforms define relevant markets too narrowly, so that
meaningful competition may be excluded from the analysis*°; in fact, all
platforms face effective competition (for example: Google has a market
share of only 1% in the video-call market)*’;

r) in the two- or multi-sided markets an enterprise is not dominant if it faces
an effective competition at least on one side (therefore, it deserves approval
the US Supreme Court decision in American Express case)*;

s) the usual antitrust toolkit is enough for preventing possible competition
distortions; moreover, it is wrong to fight companies for their size as
such?;

t) in practice, it is only necessary to guarantee the possibility of the multi-
homing* and the interoperability between different standards>'.

Regulatory policy specific criticisms

u) the proposals of a new regulation for the digital markets swing between
two different ideas: regulation of the whole sector or regulation limited to
the big platforms. In any case, both ideas are difficult to be implemented
and neglect the threats of the “capture” of the regulator (especially in the
case of a regulation limited to Big Tech)>?;

%5 J.C. COOPER (fn. 13).
K. STOUT (fn. 18).
27J. KLICK (fn. 7).

ZM.R. BAYE, I.T. PRINCE, The Economic of Digital Platforms: A Guide for Regulators,
1250 ff.

The American Express case, mentioned in the text, si Ohio et al. v. American Express Co.
et al., N° 16-1454, June 25, 2018. This decision has aroused much criticism. S., for example,
J.B. KIRKWOOD, Antitrust and Two-Sided Platforms: The Failure of American Express, in 41
Cardozo Law Review, 1805 ff. [2020].

2 G. COLANGELO, Evaluating the Case for Regulation of Digital Platforms, 905 ff.

301 M. YUN (fn. 11); C.S. Yoo (fn. 18).

31C.S. Yoo (fn. 18); K. STOUT (fn. 18).

32N. CHILSON, Does Big Tech Need Its Own Regulator?, 727 ff.
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v) mistakes are frequent in all sectorial regulations; the likelihood of mis-
takes increases when a regulation is devoted to a new, emerging tech-
nology **;

w) any disposal imposed on large undertakings would have the effect to in-
crease the prices for the consumers and likely to lower the technological
level of the services **;

x) the proposals of specific asymmetric regulation measures in favour of the
contractual partners of digital platforms (as, for example, the merchants in
the payment services or the newspaper publishers) would cause consumer
harm *;

y) the same applies to the proposals of the introduction of special licences to
operate online, additional to those required to operate offline *.

9. The mainstream opinion: the need for a stronger regulation, or a
strong antitrust enforcement, in the digital markets.

The two opposing reports that we tried to summarize contain substantially all
the arguments raised in the worldwide discussion about competition policy and
digital markets. Obviously, a myriad of other contributions could be mentioned.
Against the big platforms there is all the “new Brandeisian” antitrust movement,
that seems to have acquired more shine with the presidency Biden?’. However,
also the position of the Global Antitrust Institute is not isolated *®.

In any case, it is clear that the “mainstream” is in the sense that it is time for a
stronger public control of the power of the BigTech. The well-known European
reactions, that we will refer to at the end of this article, confirm that feeling.

It is impossible, obviously, that all arguments of the critical side are right.
However, the critical arguments are comprehensively more persuasive. They
seem based on experience, rather than on abstract principle considerations.

33 G. COLANGELO (fn. 29).

3M.R. BAYE, J.T. PRINCE (fn. 28).

35B.H. KOBAYASHI, .D. WRIGHT, Antitrust and Ex-Ante Sector Regulation, 865 ff.
3¢ M.K. OHLHAUSEN, Occupational Licensing in Digital Markets, 1158 f¥.

37See, for example, A. SCHECHTER, What Would Lina Kahn’s Expected FTC Nomination
Mean for the Future of Antitrust Enforcement?, in Pro Market, March 10, 2021.

38 See, in particular, The Evolution of Antitrust in the Digital Era: Essays on Competition
Policy, D.S. EVANS, A. FELS AO, C. TUCKER (eds.), Competition Policy International, Boston,
2020.
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The decisive weight of the empirical analysis can be seen from different
angles:

a) The market contestability is, in fact, very small. The examples of loss of
the leadership by some incumbents seem to belong to the past. The present mar-
ket asset seems to have overcome the critical point, where the “incumbency ad-
vantage” cannot be challenged by any competitor: their market power can be
reduced only by the intervention of a political power. This conclusion cannot be
disproved by the fact that, in some markets, e.g. the video-call services market,
no one of the tech giants achieved a dominant position. A likely explanation of
this phenomenon could be that the expansion of this market occurred very re-
cently, in correspondence with the Covid pandemic, when all tech giants were
in the spotlight of the antitrust authorities, rather everywhere.

b) The dynamic efficiency (i.e. the innovativeness) of the digital markets
has been, in fact, very high, from the beginning of the Web. Nevertheless, it is
doubtful that the quality of services provided to consumers has improved in
recent years; actually, there are several signs of decay, from the quality of the
search results to the tightening orientation in the e-commerce.

¢) In general, two- or multi-sided markets, such as platform markets, are not
able to reach efficient equilibria spontaneously. Indeed, it is impossible that the
price could lead to the allocative efficiency, because the price does not weigh
normally on the final consumers of the main product or services (which enjoy
the good at “zero-price”). Therefore, the prices do not record the preferences of
final consumers. This is another good reason why it is hard to believe that, in
platform markets, the “false positive” represents the main policy problem.

The above stated does not necessarily lead to sharing all the opinions ex-
pressed in the US Majority Congress report. In particular, we do not share the
view that the antitrust law must directly pursue ethical or political goals, such
as the protection of weak social classes or underdeveloped territories, or the
punishment of unfair conduct as such>’. Even less can we share the view that
large companies should be combated as such.

¥1n this regard 1 would like to recall M. LIBERTINI, Economia e politica nel diritto anti-
trust, in Politiche antitrust ieri, oggi, domani, a cura di M.C. Malaguti e aa., Torino, Giappi-
chelli, 2017, 1 ss.

In the overwhelming literature on this topic, the view has often been expressed that the ex-
perience of digital markets should lead to recognition of a broadening of the purposes of the
antitrust (see, f.e., A. EZRACHI, EU Competition Law Goals and The Digital Markets, available
on S.S.R.N. [2018]).

In any case, I think that it is possible to accept a meaning of “market efficiency” larger than
in the past, because the consumer’s choice can be guided also by ethical, environmental or oth-
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Nevertheless, there is no need to become a partisan of the “hipster anti-
trust” to recognize the need of a stronger regulation, or a strong antitrust en-
forcement, in the digital markets.

10. New regulation or an updated antitrust toolkit?

At this point two questions arise:

1) Is it enough to have an updated interpretation, and consequently an ex-
tensive application of antitrust law in force, or is it necessary to reform anti-
trust legislation?

2) Is it enough to have a stronger antitrust enforcement or is it necessary to
create a sector regulation authority?

My personal opinion is that existing regulations could be sufficient, as long as
they have been interpreted with evolutionary criteria, i.e. taking into account the
evolution of the markets *°. It is true that restorative remedies ought to be adapted
to the peculiarities of digital markets and would require creative effort*!, but that
could be possible by means of an extensive interpretation of “behavioural reme-
dies” of the Art. 7, reg. 1/2003/EC **. Moreover, I do not think that the repetition
over time of high fines for violation of rules or non-compliance with orders
would be ineffective, even for financially giant companies.

In any case, I think that structural remedies are not appropriate, because of the
uncertainty of their economic effects (apart from the consideration that big size
and network effects give some benefits also to consumers). [ am also perplexed as
to whether it is appropriate to create a permanent regulation of the sector, which
would be difficult to set up and implement, also regarding the delimitation of
competencies.

The above applies especially to European antitrust law. In fact, it is inter-

er non-economic motives (s. G. BRUZZONE, S. CAPOZZI, A pro-competitive strategy for EU sus-
tainable growth, Assonime, Roma, 2021). See also A. MIAZAD, Prosocial Antitrust, Draft
2.21.21, available on S.S.R.N.

408 B. VAN RoMPUY, The Untapped Potential of the Old Competition Tool, in Eur. Comp.
and Reg. L. Rev., 2020, 169 ff.

“'M.S. GAL, N. PETIT, Radical Restorative Remedies for Digital Markets, in 37 Berkeley
Technology L. Rev. (2021), available on S.S.R.N.

“2In fact, some radical remedies proposed by Gal and Petit (fn. 41), seem to require a legis-
lative reform. So, f.e., the subsidization of competitors’ investments through the fines paid by
the incumbents. This proposal is indicative of the perceived inadequacy of private enforcement
to achieve antitrust scrutiny in digital markets.
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esting to note that the US Congress reform proposals consist of the transposi-
tion of European legal standards, as the abuse of dominant position or the
abuse of economic dependence, or the transposition of some solutions of the
European case law (e.g.., regarding predatory pricing).

Nevertheless, a great doctrinal commitment would also be necessary in Eu-
rope. Apart from the above-mentioned importance of behavioural remedies, the
crucial points should be an extensive interpretation of the concept of dominant
position, as well as a re-evaluation of the Essential Facilities Doctrine. Sometimes
it is simply a matter of sanctioning exclusive dealing clauses. Another crucial
point would be the necessity of an extensive interpretation of the concept of “sub-
stantial lessening of competition”, for the purpose of authorizing concentrations.

In fact, in the recent past, a cautious and formalistic application of antitrust
law, driven by the concern about “false positives”, has prevailed. So, it can be
said that a great deal of abusive conduct has gone unnoticed, due to a wide-
spread “deference to innovation”, just as numerous merger operations have
been easily authorized, for the same reason.

A reversal of the trend implemented only through doctrinal proposals and
jurisprudential decisions is theoretically possible. Nevertheless, it would re-
quire more time than it would be required for a normative intervention. There-
fore, a legislative reform is more probable. This has been announced in Eu-
rope, with the Digital Markets Act proposal (see below).

11. The relevant market issue.

Before closing these notes with a few remarks about upcoming European
reforms, I would like to highlight some significant proposals of modification
of the antitrust toolkit, which can be deduced by the American debate.

There are two points I would like to deal with: the revision of the notion of
the relevant market and the broadening and strengthening of merger control.

A brief discussion is in order, also because the same proposals can be found in
an important Italian document, namely the joint survey of three independent au-
thorities (AGCM [competition authority], AGCOM [telecommunications authori-
ty], GPDP [personal data authority])*.

The main point is, in my opinion, the recurrent idea of the need to revise
the traditional notion of the relevant market. The US Congress Majority Re-

# AGCM — AGCOM - GPDP, Big Data. Indagine conoscitiva congiunta. Linee guida e
raccomandazioni di policy, luglio 2019.
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port expressly mentions an overcoming of the notion and its replacement with
the concept of objective and multi-sectoral market power (a “modular” con-
cept, one could say).

It may be recalled that, in the U.S., there has long been a minority line of
thought that has supported this thesis **. Similarly, official initiatives and doc-
trinal proposals for the revision of the traditional notion of relevant market
have multiplied in recent years in Europe +°.

Me too, I have already argued, elsewhere, that the official EU guidelines of
1997 on the definition of the relevant market contain a series of aporias and
must be urgently revised* (a process already underway, in which the Italian
firm Grimaldi is also involved).

The conventional wisdom is that it is possible to objectively define the
boundaries of different markets *’, by means of the criterion of substitutability
on the demand side, with other auxiliary criteria of uncertain location. But the
functioning of markets is much more complicated: there are complex chains of
substitution and there is interference between different markets. Therefore, the
definition of the relevant market always seems quite arbitrary 3.

I think that the idea of identifying a relevant market regardless of the con-
duct to be scrutinized is wrong from the start*. In other words, it is only on

#R.S. MARKOVITS, Why One Should Never Define Markets or Use Market-Oriented Ap-
proaches to Analyze the Legality of Business Conduct Under U.S. Antitrust Law, Univ. Of
Texas — Law und Research Paper n. 228 [2012]; L. KAPLOW, Market Definition: Impossible
and Counterproductive, in 79 Antitrust L. J., 361 [2013].

4 For the sake of brevity, I refer to the comprehensive discussion of this topic of V.H.S.E.
ROBERTSON, A new era for antitrust market definition, in Concurrences, n. 1-2021, 84 ff. See
also R. ALIMONTI, F. ARDUINI, /] mercato rilevante nell era digitale, in A. CATRICALA, C.E.
CAzzATO, F. FIMMANO (eds.), Diritto antitrust, Milano, Giuffre, 2021, 137 ff.

4 M. LIBERTINI, Diritto della concorrenza dell’Unione europea, Milano, Giuffre, 2014,
82 ff.

47See, f.e., mostly recently, M. CARPAGNANO, Il mercato rilevante, in Dir. Antitrust (fn.
43), 79 ff.

“This observation is very common (“The case law on market definition is a mess”: D.A.
CRANE, Antitrust, New York, Wolters Kluwer, 2014, 30), as well as the observation that “if is
likely that market definition... tends to be exercised in a way that is favourable to the desired
outcome” (R. PODSZUN, The pitfalls of market definition: towards an open and evolutionary
concept, in F. DI PORTO a. R. PODSZUN (ed. by), Abusive Practices in Competition Law, Elgar,
Cheltenham [UK], 2018, 75). On these topics, in general, see, most recently, the well-
documented essay of S.P. SULLIVAN, Modular Market Definition, February 15, 2021, available
on S.S.R.N.

4“D. GLASNER, S.P. SULLIVAN, The Logic of Market Definition, in 83 Antitrust Law Jour-
nal, 293 ff. [2020], have highlighted three fallacies in the current theory of relevant market: (i)
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the basis of a given conduct, whether implemented or planned (or objectively
probable), that we can identify the perimeter of its incidence and, therefore,
the businesses and consumers that may be affected by it.

In fact, this idea is already affirmed currently in cartel cases. According to
the EU case law, the Commission is entitled to base its description of the rele-
vant market in cartel cases on the conduct of the participating undertakings *°.
In other words, the market analysis needs only two elements: a coordinated
conduct of two or more enterprises and an actual or potential harm to other en-
terprises or to consumers.

The same should be, in my opinion, in unilateral conduct cases. The analy-
sis should move from a real unilateral conduct or strategy and must ask
whether that conduct may cause harm to other businesses or consumers. The
delimitation of relevant markets is the consequence of the economic analysis
of the actual or potential effects of the conduct under scrutiny.

In this perspective, the idea that there may be room for multilateral market
power (or “superior cross-market power”, as in the German reform), is worthy
of acceptance. Therefore, it is possible that a business, which has a zero mar-
ket share in a market so far, can, at the same time, have a big potential market
power and could abuse ofit.

All this does not mean that the concept of relevant market as an analytical
tool of competition law analysis should be abandoned. In fact, when we dis-
cuss of protecting competition, we discuss of the good functioning of markets.
There is a communicative need to use this concept in competition law and pol-
icy discussions. Moreover, it is often necessary to mention or define certain
markets in regulatory language>'.

The point is to keep in mind that markets are not separate containers from
each other. They are rather continually modifiable flows of goods and servi-
ces, embedded in complex ecosystems, where different subjects coexist, hav-
ing different nature, dimension and attitudes.

Therefore, the market analysis of a unilateral conduct, as well as a mer-
ger, must take into account this complex ecosystem. The “relevant market”
remains a useful notion for the purpose of describing analytically the effects
(actual or potential) of a given situation. What must be overcome is the idea

the “natural market fallacy” (i.e. the idea that there can be a definition of a natural market); (ii)
the “independent market fallacy” (i.e. the idea that the definition of the market can be inde-
pendent from consideration of the harm at issue; (iii) the “single market fallacy” (i.e. the idea
that can be a single relevant market in a given case).

0 Qee, f.e., EU General Court, 16 September 2013, T-396/10, Zucchetti.

S1See R. PODSZUN (fn. 48), 78 ff.
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that the rigid delimitation of a market is a prerequisite for any antitrust as-
sessment.

In other words, the thesis can be shared according to which “Market in the
sense of competition law is the constantly changing environment in which the
behaviour under investigation takes place, encompassing all factors that are
relevant for shaping the decisions of the actors” **.

In this sense, the experience of digital markets has brought out a truth that
had already been intuited in the antitrust doctrine.

12. The standards of merger control and killer acquisitions.

An additional comment can be made concerning the proposals to strength-
en merger control. These proposals arise from the criticism against the phe-
nomenon of “killer acquisitions”. However, it is doubtful that this remedy
could be decisive.

The problem is that start-ups’ development requires investments at third-party
risk. Americans praise their leadership in venture capital and its ability to develop
innovative start-ups>>. This is true. Nevertheless, there is a direct relationship be-
tween venture capital and killer acquisitions. In fact, venture capitalists do not aim
at long-term progressive growth of the business where they invested, because this
would not allow an adequate return on all the capital invested. They need timely
and substantive results, assuming that this will only be there for one out of many
of the start-ups where they invested>*. They therefore have a great interest in ob-
taining high bids and these can only come from large companies, already estab-
lished in the market. The latter, in turn, may have an interest either in incorporat-
ing the new product into their wider offer, or in stifling innovation because it is
incompatible with their own development programs.

Such a course of action must be corrected, but it is not enough to broaden
the scope of the merger control and to deny authorization to a concentration
operation involving a start-up. The risk is that this one, after the rejection of
the authorization request, simply dies for lack of financial resources for its de-
velopment. In fact, start-ups need long-term financing in order to develop, and
if there is no private venture capital, public intervention will be needed.

52R. PODSZUN (fn. 48), 84.
53 .M. RYBNICEK (fn. 8).

4P, GIUDICI, P. AGSTNER, Startups and Company Law: The Competitive Pressure of Dela-
ware on Italy (and Europe?), European Corporate Governance Institute — Law Working Paper
n. 491/2019.
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In other words, the problem of killer acquisitions cannot be solved within
the scope of antitrust law itself.

13. The EU Digital Markets Act and its impact on general antitrust
rules.

A final point must be made to confront the EU Commission’s December
2020 Digital Markets Act proposal with the overall discussion on competition
in digital markets.

The proposal is based on a full acceptance of the mainstream critique of the
current functioning of digital markets (see above, § 9). As a response to this
situation, the Commission, faced with the dilemma between an evolutionary
interpretation of the antitrust rules and the adoption of special rules for digital
markets, has decidedly chosen the latter path.

In the DMA, as it is well known, the web giants, while continuing to be sub-
ject to antitrust rules, are designated as gatekeepers, i.e. holders of a (large)
market power, which does not meet all the requirements traditionally required
for the dominant position. However, gatekeepers are subject to a series of be-
havioral duties, and possible sanctions, heavier than those applicable to an “or-
dinary”” dominant company. Merger control also becomes virtually unlimited.

This is not the context where to discuss the political value of this Commis-
sion proposal (or “challenge” to the digital world, as some have commented)
nor to discuss possible proposals for improved amendments >°.

What is worth noting is that such a proposal formally leaves the ordinary
antitrust toolkit intact and creates a special toolkit for digital markets, which
includes a mix of antitrust remedies and market regulation tools. This legisla-
tive policy choice is understandable, as mentioned earlier, to achieve the result
of a rapid and effective intervention in this area. It is to be hoped, however,
that this important reform will not give rise to restrictive interpretations, a
contrario, of the general rules on the prohibition of an abuse of dominant posi-
tion. Rather, it should always be kept in mind that the new rules of DMA arise
from the recognition of the inadequacy of traditional public antitrust enforce-
ment in digital markets. Therefore, they should be read as a cutting edge of an-
titrust law, which should also be taken into account in the interpretation of tra-
ditional antitrust rules.

53 See R.PODSZUN, P. BONGARTZ, S. LANGENSTEIN, Proposals on how to improve the Digit-
al Markets Act, Diisseldorf, Heinrich Heine University, 10 February 2021.
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